BeliSouth Corporation Kathleen B. Levitz

Suite 900 Vice President-Federal Regulatory
1133-21st Street, N.W.
Washington, DC 20036-3351 202 463 4113

Fax 202 463 4198
kathleen.levitz@bellsouth.com

March 3, 2004

Ms Marlene H. Dortch

Secretary

Federal Communications Commission
The Portals

445 12" Street, S.W.

Washington, D.C. 20554

Re: WC Docket No. 03-220
Dear Ms Dortch:

This is to inform you that on March 2, 2004, Herschel Abbott and Barbee Ponder,
representing BellSouth, met with Commissioner Adelstein and his legal advisor,
Johanna Mikes. The purpose of the meeting was to present additional information in
support of BellSouth’s petition for forbearance from §§ 251 (c )(3), (c )(4), and (c)(6) of
the Communications Act of 1934, as amended (“the Act”) and to discuss what
constitutes “full implementation” for purposes of Section 10(d) of the Act. During the
meeting, the BellSouth representatives defined the standard that BellSouth asserts
the Commission should apply in making this determination and explained how, under
that standard, the requirements of Section 10(d) had been met in relation to
BellSouth’s petition for forbearance from §§ 251 (c)(3), (c)(4), and (c)(6) of the
Communications Act of 1934, as amended.

The BellSouth representatives also shared data demonstrating the robust competition
for customers in new build multi-premises developments based on actual data for the
full calendar year 2003. The projections based on these data indicate that:



» over 9000 new build living units will be added to the marketplace in the
Raleigh/Chapel Hill MSA during 2005;

e Cable company facilities will pass 97.7% of these new living units, while
CLEC facilities will pass 24.4% of them; and

e 56.5% of these new living units will receive telephone service from a carrier
other than BellSouth.

The attached documents formed the basis for the discussion.
In accordance with Section 1.1206, | am filing this notice and the attachment
electronically and request that you please place both in the record of the proceeding

identified above. Thank you.

Sincerely,

i
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Kathleen B. Levitz
Attachments

cG: Commissioner Adelstein
Johanna Mikes



TRIANGLE Greenfield Summary

2-01-2004

Facility Based CLEC - By Pass Analysis of Living Units served to the Curb

Ave U1
Residential Greenfield Units Served - Analysis 1009 | 2000 || 2001 | 2002 | 2003 || 2004 | 2005 >'04
o
g # of Single Family "Greenfield" Units Served - Total BST Area 7,301 | 7,377 || 5,807 | 6,031 | 4,631 || 5468 | 5,625 5,484
o # of Single Family "Greenfield" Developments Served - By CLEC 0 0 1 10 8 7 12 7
g —_ # of Single Family "Greenfield" Units Served - By CLEC 0 0 167 1,046 | 1,047 | 1,085 | 1,310 836
<
6'_9' g % Single Family "Greenfield" Units Served - By CLEC 29% | 17.3% | 22.6% || 19.8% | 23.3% 15.2%
2=
‘X Mtof Multi-Family (Apts) "Greenfield" Units Served - Total BST Area 5,278 | 7,936 || 3,849 | 3,316 | 2,941 | 3,104 | 3,435 3,303
g g_ of Multi-Family (Apts) "Greenfield" Developments Served - By CLEC 0 0 2 4 4 5 6 4
§ E # of Multi-Family (Apts) "Greenfield" Units Served - by CLEC 0 0 526 504 643 626 900 575
[ ==
g % % Multi-Family (Apts) "Greenfield" Units Served - by CLEC 13.7% | 15.2% | 21.9% || 20.2% | 26.2% 17.4%
=
O o
—
:g s 4 Total # of "Greenfield" Living Units Served- Total BST Area 12,579 | 15,313 || 9,656 | 9,347 | 7,572 || 8,572 | 9,060 8,787
q:, e Total # of "Greenfield" Developments Served - By CLEC 0 0 3 14 12 12 18 10
=] Total # of "Greenfield" Living Units Served - By CLEC 0 0 693 1,550 | 1,690 || 1,711 | 2,210 1,411
7]
& % of Total "Greenfield" Living Units Served - By CLEC 7.2% 16.6% 22.3% | 20.0% 24.4% 16.1%
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TRIANGLE Greenfield Summary

2-01-2004

Information Bullets about Residential & Commercial Competitive By-Pass Developments

( Raleigh/Chapel Hill MSA')

CLEC - Facility Based By-Pass Areas - Greenfield Price Plans
(Source: CLEC Web Pages Public Information)

> The price plan for lock out residential areas averages 25%-30% higher than BST published tariff rates
(Like for Like packages - Unlimited Calling, Custom Calling Features, DSL (speed unknown- but
possibly slower). CLEC's only offer a premium package of services. (VMS has a higher differential).

CLEC - Facility Based By-Pass Areas - Greenfield Price Options
(Source: Home Owner's Associations & Restate Package- Public Info)

> The promotional options for lock out residential areas includes:
a) One Year Free Phone Service - in reality amortized in your 1st year mortgage
b) Low Cost Phone Service - in reality fees are included in your home owners dues as
a "facility access fee".

CLEC - Facility Based By-Pass Areas - Consumer Choices
(Source: Customer Complaint Information from BST)

> The consumer has no choice, since CLEC's providers are not bound to offer TELRIC or
wholesale unbundling agreements with ILEC or other Carriers.
(BellSouth receives an average of 250 requests a year (conservative calculations based on hotline
complaints) (23% of CLEC's embedded base) to provide service in CLEC By-pass areas.

CLEC - Facility Based By-Pass Areas - Business Choices
(Source: Customer Complaint Information from BST)

> The business consumer has no choice in a commercial lock-out, since CLEC's providers are not
bound to offer TELRIC or wholesale unbundling agreements with ILEC or other Carriers.
(BellSouth receives an average of 110 requests a year (conservative calculations based on hotline
complaints) (51% of CLEC's embedded customer base) to provide service in CLEC Commercial
By-pass areas. 2/3rd of the complaints are from Interexchange Carriers (AT&T, MCI, Sprint, etc.)
to provide unbundled T1 access to the commercial property.

CLEC - Facility Based By-Pass Greenfield Trends

> The trend is towards more facility based owners of the last half mile of the network in high value
developments. The number of management and consulting companies in the this business
negotiating with BellSouth for wholesale interconnect access is up 5 times over a year ago.
The number of "owner” controlled last half mile network sub-loops (wireless or landline) appears on
the rise. But only in high value greenfields.

CLEC - Facility Based By-Pass Greenfield Service Measurements > The CLEC's are not required to provide service quality performance results to the PUC. This gives

them an advantage & adds administrative reporting expense to us.

CLEC - Facility Based By-Pass Greenfield Technology Deployment:> The CLEC's currently provision copper technology. BST provisions with Fiber In The Loop

There is a lack of innovation in technology. Some CLEC WiFi for Broadband is beginning to evolve.

CLEC - Facility Based By-Pass Providers Target Markets

> The CLEC's currently only target the high end value customer greenfield developments with a
high propensity to purchases DSL services. They are geographically clustering to form centers.
CLEC's are currently capturing 100% of the Greenfields that they target with incentive payments.




TRIANGLE Greenfield Summary

2-01-2004

Greenfield Residential Units Provisioned - % Competitive Presence
& Market Penetration Rates ( Raleigh/Chapel Hill MSA )

1) CLEC - Facility Based Competition - Greenfield Penetration Rate
(CLEC By-Pass Substitution Rate- Calculated)

2) Wireless Substitution Rate (Living Units without Landlines)
(Wireless Greenfield Substitution Rate- Conservative Estimates)

3) CABLE TV / IP Telephony - Penetration Rate
(CATV-Telephony Substitution Rate- Begins 2004 - Estimates)

Total Residential Market - Penetration Rate

A) CABLE TV Facility Based Overlay - Penetration Rate
(CATV Facility Based Overlay - % Telco Units Passed)

B) BROADBAND Facility Based Overlay - Penetration Rate
(Broadband Only - Facility Based Providers- % Telco Units Passed)

Ave 01

1999 | 2000 || 2001 | 2002 | 2003 || 2004 | 2005 >'04

[ 0% | 0% | 7.2% | 16.6% | 22.3% | 20.0% | 24.4% | | _16.1% |

[05% | 3.7% | 55% | 8.5% | 12.8% | 15.3% | 17.1% | [ 10.6% ]

[ 0% | 0% | 0% | 0% | 0% | 5% | 15% | | 1.5% |

| 05% | 3.7% | 12.7% | 25.1% | 35.1% ] 40.3% | 56.5% | | 28.2% |

96.9% 971% 97.3% 97.3% 974% 975% 977% 97.4%

0% 0% 0.001% 0.001% 0.001% 0.010% 0.015% 0.010%

< CLECs capture 100% of
the Greenfields they target

< Primarily a MDU issue
( 5% in SF / 35% in MF)

< VOIP Rollout in 2004
Jan. Losses > Forecast

< Facility Overlay
almost 100%



THE FCC AND BELLSOUTH HAVE “FULLY IMPLEMENTED” THE
REQUIREMENTS OF SECTION 251(c)

Section 10(a) provides that the Commission shall forbear from applying any regulation or provision
of the Act if the Commission determines that —

— enforcement of such regulation or provision is not necessary to ensure that the charges, practices,
classifications, or regulations are just and reasonable and are not unjustly or unreasonably discriminatory;

— enforcement of such regulation or provision is not necessary for the protection of consumers; and
—  forbearance from applying such provision or regulation is consistent with the public interest.

BellSouth’s Petition for Forbearance in Multi Premise Developments (MPDs) seeks forbearance
from sections 251(c)(3), (c)(4) and (c)(6) for facilities used exclusively to serve MPDs.

Section 10(d) provides that the Commission may not forbear from applying the requirements of
Section 251(c) until it determines that those requirements have been “fully implemented.”

Through the 271 application process, this Commission ensured that BellSouth has “fully
implemented” the requirements of sections 251(c)(3), (c)(4) and (c)(6), thus allowing the
Commission to forbear under section 10(a) where the requirements of that subsection are met.



THE 271 APPLICATION PROCESS:

In reviewing BellSouth’s 271 applications for each of its 9 states, the Commission
consistently held:

“In order to obtain authorization under section 271, the BOC must ... show
that ... it has ‘fully implemented the competitive checklist’ contained in
section 271(c)(2)(B)....” E.g., La/Ga 271 Order, Appendix D, {3 & 5.

The Commission has previously determined that BellSouth has “fully implemented” the
competitive checklist in each of its 9 states.

The Commission’s review of BellSouth’s implementation of the Section 271
competitive checklist entailed a thorough examination of BellSouth’s implementation
and compliance with each of the requirements of 251(c)(3), (c)(4) and (c)(6).



UNBUNDLED ACCESS
SECTION 251(c)(3)

Section 251(c)(3) requires BellSouth to provide nondiscriminatory access to network elements on an
unbundled basis at any technically feasible point on rates, terms and conditions that are just, reasonable, and
nondiscriminatory.

Checklist Item 2 ensures that BellSouth provides nondiscriminatory access to network elements in
accordance with the requirements of Section 251(c)(3) and 252(d)(1).

With respect to this checklist item, the Commission has:

» Ensured that competitive local exchange providers have access to BellSouth’s Operations Support
Systems (OSS) for pre-ordering, ordering, provisioning and maintenance and repair. In analyzing
BellSouth’s compliance with each of these OSS functions, the Commission ensured that BellSouth has
deployed the necessary systems and personnel to provide sufficient access to each of the necessary OSS
functions and is adequately assisting competing carriers. The Commission also examined performance
measurements and other evidence of commercial readiness to ensure that BellSouth’s OSS can handle
the demand.



SECTION 251(c)(3) (con’t.)

With respect to this checklist item, the Commission has also:
. Ensured that competitive local exchange providers have nondiscriminatory access to BellSouth’s billing functions.
. Ensured that BellSouth has an adequate change management process and has adhered to this process over time.

. Ensured that BellSouth offers “nondiscriminatory access to network elements on an unbundled basis at any technically feasible
point on rates, terms and conditions that are just, reasonable, and nondiscriminatory.” Further, the Commission ensured that
BellSouth provides UNEs in a manner that allows requesting carriers to combine such elements in order to provide a
telecommunications service.

+  Ensured that BellSouth offers UNEs at just and reasonable rates as established by state commissions in compliance with the
costing methodology adopted by this Commission.

In order to comply with the requirements, BellSouth:
. Has spent over $2 Billion in order to meet the requirements of 251;

*  Tracks and reports on a monthly basis to each State Commission its performance under an average of 75 distinct service quality
performance measurements, each subject to significant further disaggregation; and

«  Backsliding on performance exposes BellSouth to penalties capped at between 36% and 44% of the Company’s net revenue
(interstate and intrastate).



RESALE
SECTION 251(c)(4)

Section 251 (c)(4) requires BellSouth:

«  To offer for resale at wholesale rates any telecommunications service that the carrier provides at retail to
subscribers who are not telecommunications carriers; and

«  Not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on, the resale of
such telecommunications service, except that a State commission may, consistent with regulations
prescribed by the Commission under this section, prohibit a reseller that obtains at wholesale rates a
telecommunications service that is available at retail only to a category of subscribers from offering such
service to a different category of subscribers.

Checklist Item 14 — Resale — ensures that BellSouth makes “telecommunications services ... available
for resale in accordance with the requirements of section 251(c)(4) and 252(d)(3).

With respect to this checklist item, the Commission has ensured that state commissions within
BellSouth’s region have established wholesale rates on the basis of retail rates charged to subscribers
for the telecommunications service requested, excluding the portion thereof attributable to any
marketing, billing, collection, and other costs that will be avoided by the local exchange carrier.



COLLOCATION
SECTION 251(c)(6)

Section 251(c)(6) requires BellSouth to provide, on rates, terms, and conditions that are just, reasonable, and nondiscriminatory,
for physical collocation of equipment necessary for interconnection or access to unbundled network elements at the premises of
the local exchange carrier; except that the carrier may provide for virtual collocation if the local exchange carrier demonstrates to
the State commission that physical collocation is not practical for technical reasons or because of space limitations.

The Commission has ensured that BellSouth has fully implemented the collocation requirements of Section 251(c)(6) as part of
its review and consideration of Checklist Item 1 concerning Interconnection. As the Commission has previously held, “[t]he
provision of collocation is an essential prerequisite to demonstrating compliance with item 1 of the competitive checklist.” La/Ga
271 Order, Appendix D, §20.

In order to comply with Checklist Item 1, the Commission requires BellSouth to provide shared caged and cageless collocation
arrangements as part of its physical collocation offerings as required in the Advanced Services First Report and Order, to allow
the collocation of all equipment meeting the criteria established in the Collocation Remand Order, including allowing cross-
connects between collocated carriers, and complying with the principles established for physical collocation space and
configuration.

In order to find full compliance with these collocation obligations, the Commission found that BellSouth had processes and
procedures in place to ensure that all applicable collocation arrangements are available on terms and conditions that are “just,
reasonable, and nondiscriminatory” in accordance with section 251(c)(6) and the Commission’s implementing rules.

Further, the Commission reviewed BeliSouth specific performance data ensuring the quality of procedures for processing
applications for collocation space, as well as the timeliness and efficiency of provisioning collocation space.

Indeed, BellSouth tracks and reports on a monthly basis to each State Commission its collocation performance under three
distinct service quality performance measurements each subject to further disaggregation.

Backsliding on performance exposes BellSouth to penalties capped at between 36% and 44% of the Company’s net revenue
(interstate and intrastate).



SUMMARY

BellSouth has fully implemented each and every statutory obligation, as well as every rule and
regulation promulgated by the Commission, concerning the subsections at issue in BellSouth’s MPD
forbearance petition. As this Commission has previously concluded on multiple prior occasions,
BellSouth has indeed fully implemented Sections 251(c)(3), (c)(4) and (c)(6). Thus, section 10(d)
does not bar the Commission from granting the forbearance relief requested in MPDs.

The Commission should not now create some new interpretation of Section 10(d) that would
artificially limit the Commission’s jurisdiction to forbear where the requirements of Section 10(a) are
otherwise met.

The fact that the specific requirements imposed upon BellSouth under Sections 251(c)(3), (4) & (6)
may change over time does not provide a legitimate basis for finding that those provisions are not
“fully implemented.”

Indeed, BellSouth should be subject to fewer requirements in the future as facilities-based
competition in the local market continues to grow.

If anything, both this Commission and BellSouth have not simply “fully implemented,” but rather
have over implemented the requirements of Section 251(c) of the Act.



